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When U.S. presidential hopeful Barack Obama suggested he would reopen
the North American Free Trade Agreement (NAFTA) for negotiation, the ensuing
debate demonstrated that international trade agreements are controversial. A
new interprovincial trade agreement between British Columbia and Alberta, the
Trade, Investment and Labour Mobility Agreement (TILMA), has also caused a
storm of discussion in the two provinces. Various communities have asked why
this agreement is needed, who would benefit from it, and who would be nega-
tively impacted by it. Although TILMA may be beneficial for investors, the chip-
ping away at public policy decisions could have devastating long-term impacts.

Previous free trade agreements, such as the North American Free Trade
Agreement, and the bodies representing international trade, namely the World
Trade Organization, have been widely criticized as failures. These initiatives have
resulted in corporate prosperity for few, with increasing rates of poverty and
forced global displacement of people.

Currently, governments are responding to changes in global trade patterns
with new trade and security agreements: elites from Canada, the United States
and Mexico meet under the veil of the Security and Prosperity Partnership
Agreement (SPP); Canada has engaged in a bilateral agreement with Columbia;
nationally, Canada is making changes to the 15-year-old Agreement on Internal
Trade (AIT). 

At the local level, U.S. and Canadian corporate leaders on the East Coast of
Canada meet under the banner Atlantica, on the West coast under the Pacific
NorthWestern Economic Region (PNWER), and Ontario and Quebec have
announced that they are negotiating their own version of TILMA.

The Premiers of B.C. and Alberta signed TILMA in 2006, put it in place in 2007,
and it will be in full operation in 2009. In a nutshell, TILMA says that democrat-
ically elected governments can be sued by investors if their measures “restrict or
impair” investment. Consequently, the private court set up under the agreement
can award up to $5 million in taxpayers’ money. TILMA covers all decisions made
by government ‘entities’, including municipalities, school boards and publicly
funded academic institutions. 

It has been called undemocratic because the pact itself was never debated
before the legislatures of either B.C. or Alberta. Those who crafted TILMA
believe that inter-provincial trade barriers pose a significant problem requiring
a swift solution. B.C. Minister of Technology, Trade and Economic Development
Colin Hansen explains: “I’ve heard of cases where goods being delivered by truck
between Alberta and B.C. had to be unloaded and reloaded when the truck
crosses the border between B.C. and Alberta, all because of differing regula-
tions.”1 The provincial governments of the day and business lobby groups argue
that we need to get rid of barriers to trade and investment to foster economic
growth. Labour, environment and social justice groups argue that these so-
called barriers to trade have been largely invented and are actually legitimate
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health, safety and environmental standards. Alberta’s Min-
ister of International and Intergovernmental Relations,
Gary Mar, said that TILMA is “everything Canadian business
asked for,” but groups opposing the agreement are con-
cerned that it will result in massive deregulation and that it
gives more power to investors than to governments.

TILMA derives from another Canadian agreement. The
Agreement on Internal Trade (AIT) was signed in 1994 by
all provinces with the goal of reducing or eliminating bar-
riers to the movement of goods, services and investments.
The language found in this agreement applies to govern-
ment departments, municipal governments, crown corpo-
rations, and certain non-governmental bodies. Since its
inception over a decade ago, the agreement has never
granted monetary awards to offenders. However, on July
17, 2008, the Premiers of Canada announced that AIT pan-
els will grant monetary awards of up to $5 million, clearly
looking at TILMA as a model. The AIT has been largely vol-
untary and viewed as a political agreement. The corporate
business community in Canada has been lobbying for over
a decade for a way to enforce this agreement. 

In pulling together TILMA, the Premiers of B.C. and
Alberta sidestepped the national consensus process
addressing the issue of enforcement. They also went a few
steps further, adding the “No Obstacles” to investment
clause and also opening the TILMA dispute process to
investors. Currently the AIT is a government-to-govern-
ment dispute process. Scott Sinclair of the Canadian Centre
for Policy Alternatives speculates that the election of a new
deregulatory-minded Conservative government in Ottawa
has reinvigorated the call for a homegrown version of
NAFTA’s investor to state dispute mechanism.

The main controversy surrounding TILMA is the enforce-
ment teeth. How does the private court system work?
Under the agreement, any individual or corporation feeling
that its ability to invest has been restricted by a government
entity can sue the provincial government. Panelists are
appointed by the government of the day and can dish out
up to $5 million. Municipalities have voiced concern over
this process, as they cannot defend their decisions at the
panel. As Jim Grieshaber-Otto says, “By combining this
powerful private enforcement process with broadly-

worded rules outlawing government measures that ‘restrict’
trade, investment, or labour mobility, TILMA threatens dem-
ocratic governance.”2

In an attempt to safeguard some public policy decisions,
TILMA contains some exceptions. For example, decisions
relating to water, Aboriginal peoples, energy, forestry, and
mining are off the hook. But these exceptions are to be
reviewed annually “with a view to reducing their scope.”
Health and education are not specifically exempted and are
areas where the agreement could have negative impacts. 

The government also claims that some decisions can be
protected under a “legitimate objectives” clause. Govern-
ments are allowed to adopt or maintain measures that
deviate from TILMA rules, but only if they can pass a three-
part test: the measure is to achieve a legitimate objective;
the measure is not more restrictive to trade, investment or
labour mobility than necessary to achieve that legitimate
objective; and the measure is not a disguised restriction to
trade, investment or labour mobility. Trade experts have
speculated that these criteria will be very difficult for any
government body to meet as almost all decisions restrict
investment. As Ellen Gould writes: “The true meaning of
many of these clauses will not be fully understood until 
the limits are tested by a dispute panel process that enables
the parties to the agreement, individuals, and corporations
to launch complaints against governments, and to be
awarded compensation for violations.”3

TILMA has reinvigorated a debate among economists,
who disagree about the existence of trade barriers between
provinces. A study by The Conference Board of Canada,
commissioned by the B.C. government, argues that TILMA
will inject $4.8 billion into the province’s economy. A 
second study, disputing those numbers, by the Canadian
Centre for Policy Alternatives, argues, “[W]hat corporate
Canada calls “trade barriers” are in fact differences across
provinces in government procurement systems, labour
standards, consumer-protection measures, environmental
regulations and taxes. Genuine trade barriers are quite
small and exist in only a few areas.”4

TILMA also expands the tendering process for govern-
ment bodies. For example, if a city contract normally goes
to a small local company, it would now have to go to ten-

Those who crafted TILMA believe
that inter-provincial trade barriers
pose a significant problem requir-
ing a swift solution… but groups
opposing it are concerned that the
agreement…gives more power
to investors than to governments.

EN BREF L’entente sur le commerce, l'investissement et la mobilité de la
main-d'œuvre (dite TILMA) signée en 2006 par la Colombie-Britannique et
l’Alberta entrera pleinement en vigueur en 2009. L’entente porte sur toutes les
décisions prises par des « entités » gouvernementales, incluant les munici-
palités, les commissions scolaires et les établissements d’enseignement à
financement public. En vertu de la TILMA, des investisseurs peuvent pour-
suivre des gouvernements démocratiquement élus si leurs mesures
restreignent ou entravent l’investissement. Les opposants de l’entente crai-
gnent qu’elle cause une déréglementation massive et qu’elle donne plus de
pouvoirs aux investisseurs qu’aux gouvernements. L’éducation publique, qui
restreint naturellement l’investissement privé, pourrait être affectée. Les exi-
gences d’obtention du brevet d’enseignement ont déjà été modifiées pour
permettre aux enseignants de passer d’une province à l’autre. Des décisions
locales visant, entre autres, une saine alimentation à l’école et les appels
d’offres aux entreprises locales pourraient être contestées en vertu de l’en-
tente.
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der in both B.C. and Alberta. The lowest bidder would
mostly likely be awarded because choosing the local con-
tractor is against TILMA’s ‘non-discrimination’ language.
Essentially, the agreement eliminates a local governments’
ability to promote local choice. This feature of the agree-
ment frustrates some local politicians in both provinces
who will no longer be able to support the local economy.

Most of the public discussion around TILMA and changes
to the AIT focuses on labour mobility. As part of TILMA’s
implementation, over 100 occupations with different
requirements in the two provinces will have their certifica-
tion harmonized. Different certification standards make it
harder for people in either province to work and do busi-
ness in the other and cost time and money to overcome.
For some, they limit choices about where to work, live,
invest and do business. These apprehensions may be valid,
but the concern has also been raised that such harmoniza-
tion will lead to a lowering of standards. Instead of choos-
ing the higher standard between the two provinces, the
default position will be to choose the lesser standard. As
the Alberta Federation of Labour president Gil McGowan
explains: “Our research indicates several serious areas for
concern for working people. Most important is what we
see as a TILMA triggered ‘race to the bottom’ in the areas of
professional and skilled labour qualifications.”5

POTENTIAL IMPACTS ON EDUCATION

Public education as a government program naturally restricts
private investment and could be affected by TILMA.
TILMA’s labour mobility clause has already forced a change
in requirements for teacher certification. In December 2007,
it was announced that the two provincial governments had
signed the Teacher Mobility Agreement (TMA).

The TMA is being sold as simply an agreement that allows
teachers to move between B.C. and Alberta without addi-
tional training, but many see it as a lowering of B.C.’s teach-
ing standards. Although this argument relates specifically
to education, it has also been recognized that at least 50
other certification standards are currently higher in Alber-

ta, and could also be lowered as a result of this agreement.
Formerly, the B.C. College of Teachers issued Standard

certificates (four-year program) and Professional certifi-
cates (five-year program). The College will now offer only
one certificate, called the Professional certificate, which
requires only a four-year degree program, including
teacher education. A second change under the Teacher
Mobility Agreement is the reduction from 60 to 30
required academic credits outside the Faculty of Education.
For those aiming to teach elementary classes, there are
now only three units of Canadian studies required instead
of six. Overall, the negotiations between the College and
the Alberta government have chipped away at B.C.’s cer-
tification standards that encouraged five-year programs
before certification.

The British Columbia Teachers Federation has identified
another possible concern. Both provinces will recognize
existing certificates from both public and independent
(private) systems. The B.C. Ministry of Education Indepen-
dent Schools Branch issues certificates to teachers who 
can then teach only in the private schools. Under the new
terms, a private school teacher without a College certifi-
cate could automatically be certified in Alberta. They could
then return to B.C. and get a College certificate to teach 
in the public schools without having to meet the criteria 
for B.C. College of Teachers certificates. New independent
school certificates will have the same requirements as the
public school certificates, but ‘grandfathered’ teachers in
the private system can now qualify for a public school cer-
tificate through this back door. 

Any restriction made by the B.C. government on private,
for-profit schools could be a TILMA violation. Alberta’s 
Private Schools Regulation and British Columbia’s Inde-
pendent School Regulation have different criteria for fund-
ing of private schools. These differences could be ruled a
violation of TILMA because under the pact B.C. and Alberta
are required to “recognize or otherwise reconcile” their
existing regulations.

In addition, ethical purchasing policies adopted by
school boards or universities will be a violation of TILMA’s
prohibition of discriminatory procurement policies, as
would healthy schools initiatives that limit the sale of junk
food in schools. A legal opinion finds that the B.C. govern-
ment’s guidelines on junk food in schools could be chal-
lenged under the terms of TILMA. The opinion by lawyer
Steven Shrybman of Sack Goldblatt Mitchell argues that
under TILMA, an Alberta company could invoke dispute
procedures if it believed its business was affected by B.C.’s
new guidelines for food and beverage sales in B.C. schools.
“The overwhelming majority of government measures that
are subject to TILMA have little if anything to do with inter-
provincial trade….These measures – from environmental
controls to health care insurance plans – were established
to serve broad public or societal purposes.”6 Shyrbman
argues that, despite the fact that their essential purpose
does not concern investment, trade or labour mobility,
important public policies could be challenged for offending
TILMA.

Looking beyond the fog of labour mobility, as an entire
package, TILMA compromises local governance and empha-
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sizes privatization with a NAFTA-style private court system
to resolve disputes. The marginal labour mobility gains are
not a reasonable trade-off for the effects the pact will have
on public policy. Trade experts have pointed out that signif-
icant efforts to facilitate greater labour mobility have been
underway for some time in Canada. Many have argued that
these so called ‘trade barriers’ could be handled on a case-
by-case basis instead of with a sweeping agreement.

Since signing the agreement, B.C. and Alberta have tried
to sell TILMA to other provinces. Yukon and Saskatchewan
have already rejected it. In September 2007, the Union of
B.C. Municipalities passed a resolution calling on the
province to amend TILMA to exclude local municipalities,
or to scrap the agreement altogether. The two provinces
recently completed negotiations on key areas of concern to
local governments. As a result, procurement thresholds
that were initially proposed to lower under TILMA have
been in some cases brought up to their previous AIT levels.
However, local governments are still unable to participate
at the panel level to defend their measures and could still
have their policies rolled back under the pact.

Further, TILMA has been widely opposed by the British
Columbia Teacher’s Federation and the British Columbia
School Trustees Association. The two provinces have
recently completed negotiations on key areas of concern to
local governments. 

TILMA is another part of an ongoing discussion around
how a nation with several different provinces deals with
issues of labour, trade and investment. Ease of mobility
across provinces is obviously a concern for Canadians, but
all aspects of these agreements need to be examined and
debated. Under TILMA, even provincial or municipal poli-
cies designed to protect the environment and public health
are vulnerable to attack from corporate lawsuits. I
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