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ONE OF THE MOST DRAMATIC DEVELOPMENTS WITHIN HIGHER EDUCATION
in recent years has been the rapid expansion of the “international trade” in edu-
cation services. Universities and colleges have, of course, always been interna-
tional in scope. Students and faculty have for centuries crossed international
borders as part of their academic pursuits. What characterizes the current envi-
ronment, however, is not so much the international movement of students and
faculty, though the sheer volume of this has increased. Rather, it is the increas-
ingly market-oriented delivery of higher education and the prominent role
played by for-profit providers offering services directly across borders. The
aggressive recruitment of full fee-paying international students by universities,
the commercial explosion in borderless e-learning, the franchising of offshore
schools and campuses, and the sale of course material overseas are all features
of an emerging multi-billion dollar trade in higher education. 

To date, trade in education has been much more difficult to regulate and
codify than trade in widgets or wheat. Nevertheless, efforts are now being made
to do precisely this – to develop rules governing the international trade in edu-
cation services. This is occurring through negotiations taking place within the
World Trade Organization (WTO) to expand the scope and reach of the General
Agreement on Trade in Services (GATS). The outcome of these talks could have
far-reaching consequences for our institutions, students and teachers.

WHAT IS THE GATS? 
The GATS is one of several agreements adopted in 1994 when the WTO was first
established. It is a complex, legally-binding, multilateral treaty that can place
restrictions on a broad range of government policies and measures that may
affect the trade in services, including education services. 

Importantly, the GATS is much more than a traditional free trade agreement.
Because it covers every possible way of providing a service internationally, the
GATS is best seen simultaneously as a trade agreement, an investment agree-
ment, and a labour mobility agreement. This is reflected in the following four
“modes of supply” or ways of trading services internationally that are identified
in the GATS:
1. Cross-border supply. This describes services supplied from the territory of

one member country to another member country. It covers all services pro-
vided through international mail, phone, fax, teleconference, and the Inter-
net. In the case of education, an example would be on-line courses offered
by distance education providers. 
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2. Consumption abroad. This mode describes services sup-
plied in the territory of one member to a consumer of
another member. This would include international stu-
dents coming to Canada to attend a university or college.

3. Commercial presence. This refers to services directly
provided by a supplier of one member in the territory 
of another. This covers all foreign direct investment
related to services, such as the establishment of a school
or branch campus in Canada by an overseas institution.

4. Presence of natural persons. This mode of supply refers
to the temporary entry of people from one member
providing a service in the territory of another member.
This describes, for example, Canadian professors who
travel abroad to teach courses.

GATS IMPACT ON HIGHER EDUCATION
At its heart, the GATS is a legally-binding treaty that 
commits members to a liberalization agenda, not just by
eliminating barriers to trade and investment, but also by
encouraging domestic liberalization in the form of priva-
tization, commercialization, and deregulation of public

services like higher education. The GATS
does not force governments to 

privatize and commercialize
public services, but it does have

the effect, through the legal obli-
gations it places on members, of
intensifying and locking-in pres-
sures to do so. 

The GATS contains two distinct sets of obligations.
One set of general rules requires members to publicize
measures and regulations that may affect trade, and to
treat each member country of the WTO equally. These two
rules — transparency and most-favoured nation — apply to
all service sectors and all government measures, with the
exception of “services supplied in the exercise of govern-
mental authority.” 

Many governments, including the government of 
Canada, believe that this language explicitly excludes 
public services like education from the GATS. However, 
the GATS defines government services very narrowly as
“any service which is supplied neither on a commercial
basis nor in competition with one or more service suppli-
er.” In other words, if a government service is provided on
a commercial basis, or if there are other suppliers, it would
appear to be subject to the general rules of the GATS. Since
education in Canada involves both public and private fund-
ing and is delivered by a mix of public, non-profit, and for-
profit providers, it would not appear to benefit from this
exclusion.

In addition to the two general obligations of the GATS,
a second more onerous set of rules applies to service sec-
tors where a WTO member has explicitly agreed to liberal-
ize trade. In the first of these, national treatment obliga-

tions require that countries extend the same benefits and
privileges that domestic providers enjoy to foreign
providers. The second rule – market access – prohibits
WTO members from adopting measures, such as quotas,
that restrict the ability of foreign providers from entering
the marketplace.

These latter two obligations could threaten a number 
of legitimate policies affecting Canada’s higher education
system. National treatment requirements, for instance,
prohibit any conditions put on foreign suppliers relating to
nationality, such as hiring preferences given to teachers
who are Canadian citizens or landed immigrants. More
controversially, it has been argued that if Canada were to
fully include education services in the GATS, national treat-
ment rules would require governments to provide the
same public subsidies to overseas institutions operating in
Canada as they provide to domestic universities and col-
leges. Alternatively, governments could be forced to elimi-
nate those subsidies altogether to comply with national
treatment provisions.

Moreover, market access rules would prevent govern-
ments from placing any quantitative limits on the number
of overseas providers entering Canada, thereby enabling
institutions and companies from other countries to engage
freely in higher education activities. Governments would
be prevented from adopting measures that discriminate
between public and private institutions, as this would be
interpreted as a restriction on market access.

Consequently, troubling questions have been raised
about the potential impact of GATS on the quality of higher
education. GATS rules are designed to promote free trade
in higher education services by guaranteeing market access
for all providers. However, given the proliferation of diplo-
ma mills now operating internationally, there is real cause
for concern that granting unfettered market access to all
foreign higher education enterprises will usher in a flood of
providers of dubious quality. Such worries have in fact been
one reason why so many countries remain reluctant to
make GATS commitments on higher education services.

DOMESTIC REGULATION: UNDERMINING
REGULATORY AUTHORITY?
Beyond the existing obligations in GATS, negotiations are
also underway to develop new rules on domestic regula-
tion. Domestic regulation refers to measures taken by gov-
ernments and delegated bodies – such as professional and
trade associations – with respect to qualification require-
ments and procedures, technical standards and licensing
procedures and requirements. One version of the proposed
rules would require that these measures not be “unneces-
sary barriers to trade in services” and not be “more burden-
some than necessary to ensure the quality of the service.” 

Depending upon the outcome of the negotiations,
domestic regulation rules could have a direct impact on
universities and colleges in Canada. Disciplines developed
on qualifications could potentially allow other countries to
challenge our educational requirements, professional
accreditation standards, and certification and testing pro-
cedures as “more burdensome than necessary”. Rules on
licensing procedures and requirements are very broad and
could call into question regulations related not just to pro-
fessional licensing, but also to university and college accred-
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itation. Technical standards refer to the rules according to
which a service must be delivered, thereby potentially
exposing quality assurance standards in higher education. 

CANADA’S POSITION ON EDUCATION 
AND THE GATS
Because of the far-reaching impact of GATS rules, educa-
tion to date remains one of the least covered service sectors
in the agreement. Like most countries, Canada made no
commitments on education services in the first round of
the GATS. Both the former Liberal government and the cur-
rent Conservative government have indicated they will not
negotiate “public education” in the current round.  What is
meant by “public” education, however, has never been ade-
quately explained. Does it refer only to primary and sec-
ondary education? Does it apply to higher education?
Would Canada consider making GATS commitments on
private education services?

These are important questions because there is pressure
mounting on Canada and other countries to liberalize the
trade in private higher education services. The United
States, for instance, has identified this sector as one of its
top four priorities in the current round. Along with Aus-
tralia and New Zealand, the American government is push-
ing hard for the removal of various “obstacles” that they say
prevent their private education providers from operating in
other countries – such as policies that prohibit for-profit or
on-line institutions from receiving accreditation in some
countries, and requirements that a local institution must be
a partner in any foreign educational venture. 

Despite assurances by the demanding countries, the
inclusion of commercial higher education services in the
GATS could well pose a serious risk to the public system.
That’s because the distinction between public and private
education services is exceedingly difficult to draw. Public
universities and colleges in Canada are increasingly reliant
upon private revenues, primarily in the form of tuition fees.
Many institutions also have commercial appendages with
ties to private industry. In some cases, our “public universi-
ties” also house fully private programs, such as the Execu-
tive MBA. In short, the division between “private” and
“public” higher education services is blurring. If specific
commitments are made on commercial education services,
Canada could very well unwittingly expose the entire pub-
lic higher education system to the more onerous market
access and national treatment provisions of GATS.

OPPOSITION TO GATS
Until recently, the education community in Canada and
worldwide had little awareness of GATS and other WTO
agreements. But all this has changed. Student organizations,
faculty, and many institutions are increasingly voicing their
opposition to the notion that education can simply be
viewed as a commodity to be traded as any other.

Opposition to GATS does not mean that critics oppose
the internationalization of higher education. On the coun-
try, they believe that cross-border collaboration, overseas
studies, and academic cooperation should be encouraged.
They oppose the GATS because it would subject higher
education to commercial values, treating it simply as a pri-
vate commodity to be bought and sold in the international
marketplace. They are concerned that the inclusion of

higher education services in the GATS will have a powerful
narrowing effect on public policies and promote privatiza-
tion and commercialization.

Critics of GATS believe that higher education is more
than a tradable commodity. It is part of the cultural and
social infrastructure of a society. Ultimately, they argue that
what GATS proponents see as barriers to trade are in many
cases legitimate policies enacted to promote quality, pro-
tect students, and ensure that domestic social, economic
and cultural priorities are met. 
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EN BREF Jusqu’à présent, il a été difficile de réglementer le commerce en
éducation. Cependant, dans le cadre de négociations visant à élargir la
portée de l’Accord général sur le commerce des services (AGCS), des efforts
sont en cours pour établir des règles sur le commerce international des ser-
vices éducatifs. Or, ces négociations pourraient avoir des conséquences
étendues pour nos établissements, nos élèves et nos enseignants. Il faut
savoir que l’Accord est un traité juridiquement contraignant qui oblige les
pays signataires à s’engager dans un programme de libéralisation des
échanges, et ce, non pas seulement en éliminant les barrières au commerce
et à l’investissement, mais aussi en entreprenant une libéralisation de leur
économie nationale par la privatisation, la commercialisation et la dérégle-
mentation des services publics comme l’enseignement supérieur. L’inclusion
de dispositions sur la prestation de services d’enseignement supérieur com-
merciaux dans l’Accord pourrait éventuellement menacer notre système 
d’éducation publique.      




