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In today’s society there are few issues
more offensive or disturbing than
the sexual abuse of children at the

hands of adults. Unfortunately, this is
also a major problem for law enforcement,
the justice system, and governments, as
they struggle to create and enforce laws to
protect children. In particular, the explosion
of the Internet has facilitated the spread
of this type of criminal exploitation and
abuse and has further complicated our
ability to prevent these crimes.

It is only relatively recently that 
government institutions dealing with
children have implemented safeguards
to ensure that their employees and
agents are carefully screened and that
policies governing their interaction with
children are in place. For example, it is
now a pre-condition of employment at
most government institutions dealing
with children that potential employees
submit to a criminal background check
prior to commencing work. 

Most of these policies and safeguards
have resulted from revelations of 
institutionalized sexual abuse dating
back many years, brought to light as the
victims find the courage to pursue their
abusers in court, both criminally and
civilly. One of the most pressing issues

faced by the courts in civil cases is:
under what circumstances should the
institution that employed the abuser, or
created an environment where the abuser
had unsupervised access to victims, be
held liable for the resulting abuse. From
the victim’s point of view, holding the
institution responsible serves as vindication
because it affirms the institution’s failure
to protect the victim from the abuser.
Pragmatically, it also gives victims access
to a defendant with far deeper pockets.

The responsibility of an institution
for the sexual abuse of a child at the
hands of one of its employees was
examined in two Supreme Court of
Canada cases decided in 1999. In joint
decisions in Baizley v. Curry1 and Jacobi
v. Griffiths2, the Court determined the
circumstances in which an organization
(in Baizley, it was the government as an
employer; in Jacobi, it was a Boys and
Girls club with a volunteer as the 
perpetrator) would be held “vicariously
liable” for sexual assaults committed by
one of its employees (or, as in the Jacobi
decision, by a volunteer). Essentially,
the Court identified circumstances in
which an organization would be responsible
for the assaults, even where it did not have
any direct knowledge of the misconduct.
The Court ruled, quite correctly, that
where an [organization] creates a risk,
and that risk materializes and causes injury,
“it is fair that the person or organization
that creates the [opportunity] and hence
the risk should bear the loss”.3

School boards can be, and very often
are, held vicariously liable for the
actions of their employees which result
in harm or damage to a person. Further,
where the action of the employee causes
harm to a student of the board, the

standard by which the school board will
be judged is even higher. In 1981, the
Supreme Court of Canada held that “the
standard of care to be exercised in providing
for the supervision and protection of
students for whom they are responsible
is that of the careful or prudent parent.” 

In a trilogy of cases just released in
October 2003, the Supreme Court of
Canada thoroughly canvassed these
issues and further clarified the standards
by which these institutions will be
judged. All of the cases dealt with 
similar fact situations and reached the
same conclusions in law; two involved
the liability of government offices for
the placement of children in foster care,5

and the third concerned the responsibility
of a school board for assaults committed
by an employee. This discussion will
focus on the latter decision.

In E.D.G. v. Board of School Trustees
of School District No. 44 (North
Vancouver),6 the Supreme Court 
determined that a school board could
not be held vicariously liable, nor in
breach of a non-delegable or fiduciary
duty, for repeated sexual assaults 
committed by a school janitor against a
pupil over a two-year period. 

The facts of the case are particularly
tragic. The victim was a Grade 3 
student bussed, along with a number of
other Aboriginal students, from an
Indian reserve outside the city to a 
public school in North Vancouver. 
Like all of the students at the school,
she was expected to assist her home-
room teacher with various duties. 
Her particular task was to clean the
chalk brushes and, each day after school,
she went downstairs to use the brush
cleaner kept in the boiler room, which
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served as the main area for the janitors.
When the student came down to

clean the brushes, the night janitor took
her into a nearby storage area and 
sexually assaulted her. In order to
ensure the girl’s silence, the janitor told
her that if anyone found out, he would
lose his job and his family. The problem
was compounded because she, like other
Aboriginal students, had been taught by
the band leaders of her reserve to be
respectful of the school staff and not to
question their directives. Compared to
other students her age, she was also
particularly quiet and deferential. She
never reported the abuse while it
occurred and, although she asked her
homeroom teacher on one occasion to
re-assign her to another task, she did
not explain why or press the issue when
the teacher refused. The assaults occurred
at least twenty times over a two-year
period and ended only when the janitor
was transferred to another school. 

Her subsequent legal action for the
sexual abuse, commenced many years later,
was successful against the janitor personally.

Further, she sued the school board,
alleging that the board and its employees,
being the teachers and administrators of
the public school where the assaults
occurred, were also responsible for the
abuse suffered at the hands of the janitor.

The victim did not argue the issue of
vicarious liability before the Supreme
Court because of an earlier ruling at
trial. The trial judge held that the
school board could not be vicariously
liable in this case because the janitor
was not put in a position, as a duty of
his employment, where he would have
had direct responsibility for students.
His job description required him to
maintain the school and repair school
equipment, but he was given no direct
authority over the students and was not
permitted to discipline them for 
misbehaving. He had no duties requiring
him to care for or instruct the children
in any regard. Therefore, the school
board had not created a situation of
increased risk and, in this way, could
not be held liable for the unanticipated
assaults that subsequently occurred. 

One of the victim’s main arguments
before the Court was that the school
board had a “non-delegable duty” under
the British Columbia School Act to
ensure the safety of children while on
school premises. The appeal of the 
non-delegable duty argument, from a
legal perspective, was that it would
remove the need to demonstrate any
knowledge of the assaults on the part of
the Board itself. Her position was that
the board had a statutory duty to ensure
that she did not suffer harm at the
hands of a school employee, or anyone
else, while attending school, and that it
could not delegate that duty to a teacher
or administrator of a school so as to
absolve itself of liability completely. She
argued that the board’s failure to protect
her was a breach of an overall duty to
ensure the safety of the students. 

The Court reviewed the powers and
duties of school boards under the School
Act and determined that, while the
boards were given broad ranging powers
to determine policy, delegate specific
and general administrative powers to
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board staff, ensure each school had at
least one teacher qualified to administer
first aid, and to provide for the repair
and improvement of school buildings,
there were no provisions making the
board responsible for health and safety
of school children on school premises in
such a way as to make it liable for the type
of abuse that had occurred in this case.

Accordingly, the Supreme Court 
reasoned, the School Act did not impose
a non-delegable duty on school boards
to ensure the safety of children on
school premises in such a way as to
specifically protect them from abuse by
an employee of the board. Because the
legislation did not contemplate a board’s
duty to students in circumstances such
as these, it was not liable to the student
for the breach of a non-delegable duty.
Keep in mind that, in reaching this
decision, the Court was bound to 
interpret the legislation as it was written. 

The victim also argued that the
school board had breached a fiduciary
duty in failing to protect her from the
assaults. It was agreed by both sides
early in the proceedings that school
boards owed a fiduciary duty to their
students because of the board’s position
of overriding power and influence with
the students, characterized by the 
unilateral exercise of discretion. The
issue before the Supreme Court, therefore,
was whether the school board in this case
had failed in its fiduciary duty to this
student. The victim argued that a fiduciary
duty imposed a broad obligation on the
Board, requiring it to promote the “best
interests” of its students and ensure that
employees were not in a position to inflict
harm on a student on school premises.

The Court rejected these arguments.
The principle behind the development
of the law of fiduciary duty is that a
party in a position of trust and authority
over another party cannot abuse that
power for its own benefit. As Chief
Justice McLachlin explained, “fiduciary
obligations are not obligations to 
guarantee a certain outcome for the 
vulnerable party, regardless of fault.
They do not hold a fiduciary to a certain
type of outcome. ... They hold a fiduciary
to a certain type of conduct.”7

The Court concluded that the school
board had not breached its fiduciary
duty, therefore, because it had done
nothing wrong. The only fault in this
case belonged to the janitor. It had been
determined, during the course of 
investigation into the allegations and
subsequently at trial, that no one at the
school board, nor any of the staff at the
school, had the faintest idea of the 
janitor’s appalling behaviour. To the
contrary, the janitor was noted to be a
very satisfactory employee and was very
friendly with both the staff and the 
students. Further, he had no duties that
required him to be in direct contact
with the children. There was simply no
reason for school staff to be suspicious
and, therefore, the school board could
not be held to have failed in performing
its fiduciary duty to the student.

The outcome of this case, and the
other two released at the same time, are
difficult to accept on one level because
it appears the victims do not get the
judgements they deserve. However,
from a legal and factual perspective,
these decisions further delineate the 
circumstances in which institutions 

will be responsible for the acts of the
people over whom they have control,
whether they are employees, volunteers
or other representatives. Institutions
involved with children must take care to
ensure that the appropriate safeguards
are in place to protect those children
from harm. In each of these cases, the
institutions involved did not breach a
fiduciary or non-delegable duty to the
victims or permit a situation to exist
where the likelihood for abuse was
increased. These were not instances
where someone in the institution may
have known of the assaults and turned a
blind eye to them. However, these 
decisions do serve as a reminder that
institutions responsible for children,
such as school boards, are accountable
for their safety and care and, where they
fail to carry out the duties imposed upon
them by legislation and the common law,
will be held legally responsible for any
harm that results to those in their care.
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