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This past spring the Ontario Bar
Association hosted a continuing
legal education seminar entitled

“When Rights Collide”. The session
examined the thorny legal issues arising
out of the increasing number of recent
cases where the rights of members of
certain groups (generally, organized 
religions) to freedom of conscience and
religion under section 2(a) of the
Canadian Charter of Rights and Freedoms
are said to be pitted against the equality
rights of members of other groups 
(generally, gay and lesbian people) to be
free from discrimination on the basis of
their sexual orientation, as guaranteed
by section 15(1) of the Charter.

Interestingly, most of the cases dis-
cussed at the seminar arose out of the
education context. There was the Marc
Hall case,1 where a gay student sued the
Durham Catholic District School Board

and his high school principal because
he was denied permission to attend the
school prom with his boyfriend. There
was also the Supreme Court of Canada’s
decision of December 2002 in
Chamberlain v. Surrey School District No.
36 (discussed in a previous column
here),2 in which the Surrey school board
refused to approve three books depicting
same-sex parented families for use in
the board’s kindergarten and grade one
classrooms. The year earlier, there was
the Supreme Court’s decision in Trinity
Western University v. British Columbia
College of Teachers (also discussed in an
earlier column),3 where the B.C. College
of Teachers was held to have acted
unlawfully by unfairly denying the
application of a private university with
Evangelical affiliations for permission to
assume full responsibility for teacher
education programs, because of the
College’s concern that the beliefs of TWU
members “embodied discrimination
against homosexuals.”

The “When Rights Collide” seminar
also spent considerable time discussing
the Ontario Divisional Court’s decision
in Halpern v. Canada (Attorney General),
the same-sex marriage case, for nowhere
is the conflict between religious freedoms
and equality rights more evident than in
the sharp divisions that mark the current
debate surrounding same-sex marriages.
To date, the courts of three different
provinces have held that the law’s
restriction of marriage to heterosexual
couples discriminates against same-sex
couples seeking to marry on the basis of

their sexual orientation, contrary to 
section 15 of the Charter.  With the
Halpern decision having been appealed
to the Ontario Court of Appeal, and that
Court having just released its decision
on June 10, 2003, the Courts of Appeal
of Ontario and British Columbia have
both now ruled that the traditional con-
cept of marriage, defined as “the volun-
tary union for life of one man and one
woman to the exclusion of all others”,
must be reformulated as “the voluntary
union for life of two persons to the
exclusion of all others”.

As Madam Justice Prowse for the
B.C. Court of Appeal recognized, the
court’s reformulation constitutes “a 
profound change to the meaning of
marriage, and would be viewed as such
by a significant portion of the Canadian
public, whether or not it supported the
change. It would certainly be viewed as
a profound change by those who hold
religious beliefs that are incompatible
with an acceptance of same-sex 
marriages. ... On the other hand, many
others have viewed [the court decisions]
as simply a long-overdue recognition of
the need to provide equality to those for
whom equality has, in the past, been
denied.”5

From my observations, the sharp
division between these two sides of the
debate is not so much a function of
each side championing their different
rights, whether they be religious 
freedoms under section 2(b) or equality
rights under section 15, as it is a product
of the fact that each side approaches the
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question of the nature of marriage from
a starkly different perspective.

From the perspective of the religious
groups and others who defend the 
traditional definition, the concept of
marriage is essentially a question of 
historical fact. On this view, “marriage”
has a particular, fixed definition. Its
meaning is rooted in the notion that
heterosexual procreation, or the potential
for same, “is the ultimate defining 
characteristic of marriage, which is thus
inherently heterosexual.”6 “The word
‘marriage’ is a descriptor of a unique
opposite-sex bond that is common
across different times, different cultures
and religions as a virtually universal
norm. Marriage is not a common law
concept; rather, it is a historical and
worldwide institution that pre-dates our
legal framework.”7 Thus, proponents of
the traditional perspective would
presumably not have – or ought not to
have – any difficulty extending the same
legal benefits to same-sex couples as
those enjoyed by opposite-sex couples
who are married, but the term 
“marriage” itself must be reserved for

heterosexual couples only. In other
words, the law can extend equal benefits
to apples as it does to oranges, but the
apple remains an apple, and the orange,
an orange. Fundamentally, it’s a 
definitional thing. Hence, the so-called
compromise claim of “give them equal
benefits but just call it something 
different” put forth by some traditional-
leaning advocates and others.

This “fixed definition” argument was
advanced before the Ontario Divisional
Court in Halpern and squarely
addressed (and ultimately rejected) by
Mr. Justice Blair of that Court, who, rec-
ognizing the potential power of the
argument, observed that:

“If this understanding of marriage
forms the starting point of the analysis,
I agree the argument that s. 15(1) is
violated by the common law definition
of marriage is harder to make. Viewed
from this standpoint, same-sex couples
are not excluded from the institution
because of their sexual orientation;
rather, they are simply ineligible
because they fall outside of the 
‘definitional boundaries of marriage’.

They are incapacitated from entering
the institution, not precluded from
doing so on the basis of their personal
characteristics.”8

On the other hand, the proponents
of same-sex marriage approach the
question from a very different perspective,
one that rejects the notion that “marriage”
has an inherent, immutable definition.
From this perspective, marriage is not a
question of historical fact; rather, 
marriage is a social construct. And as a
social construct, society can change,
through the law, the definition of 
marriage to ensure that its benefits are
equally available to all persons, irrespec-
tive of their personal characteristics.

It was, essentially, this latter concept
of marriage as “a social construct yielding
certain benefits” that was recently
adopted by the Ontario Court of
Appeal, when, in rejecting the Attorney-
General’s defence of the traditional 
definition, the Court held that:

“Canadian governments chose to give
legal recognition to marriage.
Parliament and the provincial 
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legislatures have built a myriad of
rights and obligations around the
institution of marriage. The provincial
legislatures provide licensing and 
registration regimes so that the 
marriages of opposite-sex couples can
be formally recognized by law. Same-
sex couples are denied access to those
licensing and registration regimes.
That denial constitutes a formal 
distinction between opposite-sex and
same-sex couples The words of La
Forest J. in Eldridge v. British
Columbia (Attorney General) ... are
instructive: ‘This Court has repeatedly
held that once the state does provide a
benefit, it is obliged to do so in a non-
discriminatory manner ...’.”9

The federal government has indicated
that the decisions of the Courts of
Appeal will not be appealed to the
Supreme Court of Canada. Instead, the
Minister of Justice announced on July
17, 2003, that the government has
referred draft legislation that legally 
recognizes same-sex marriages to the

Supreme Court for its opinion on the
bill’s constitutional validity, and that
thereafter there will be a free vote in
Parliament.

The impact of the same-sex debate in
the education sector is, and will continue
to be, both direct and indirect. In direct
terms, assuming the draft legislation is
ultimately enacted, it will preserve the
right of the Roman Catholic Church,
among others, to maintain its traditional
definition of marriage, inasmuch as the
draft bill states that nothing in the 
legislation “affects the freedom of officials
of religious groups to refuse to conduct
marriage ceremonies that are not in
accordance with their religious beliefs.”
As that plays out in the separate board
system, presumably the Catholic schools
would have a concern employing a
teacher who is married in a same-sex
ceremony – and so will the courts then
be forced to recognize a new ground of
“denominational cause”, which would
purport to justify the discipline and/or
discharge of gay and lesbian married
teachers? And what of non-teaching

employees in the Catholic system: will
the separate boards also seek to impose
the same denominational restrictions on
their same-sex married support staff,
custodians, etc.? And if so, will the
courts allow that?

There will also be issues in the 
public systems, which do not, of course,
operate under notions of “denomina-
tional cause”. Will there be further 
challenges, akin to that in Chamberlain,
attempting to force public school boards
to incorporate the depiction of same-sex
marriages into their curriculum and
instructional materials? On the other
hand, for those public boards that fully
embrace the concept of same-sex mar-
riage and adopt it into their educational
program, they too will almost certainly
be subject to challenges – brought by
parents who seek not to have their 
children exposed to concepts that
offend their religious beliefs, that is, by
not only Catholic parents who have
children in the public system but also
parents who are members of the 
conservative elements of the Protestant,
Jewish, Muslim, Sikh and other faiths?

What this points to is the fact that
both educators and society at large 
continue to have difficulty reconciling
conflicts between religious freedoms
and equality rights. This is the on-going,
larger issue, which is but exemplified by
the same-sex marriage debate and its
indirect impact on the education system.
It would be useful to have further guidance
from the Supreme Court of Canada on
how to resolve such competing rights
claims, but evidently that may not come
from the same-sex marriage reference, at
least given the present language of the
questions being asked of the Court. As
presently framed, the questions referred
to the Court do not actually ask the
judges to rule on whether the traditional
definition of marriage and its prohibition
against same-sex marriage violate the
Charter. Indeed, the whole point of the
contemplated federal legislation is to
remove the traditional prohibition and
legalize same-sex marriage. Thus, all
that the second question in the reference
asks is whether the bill’s extension of
the capacity to marry to persons of the
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same sex is “consistent” with the
Charter. The Court’s answer to that will
undoubtedly be “yes” – but by removing
from the Court’s consideration the 
challenge to the traditional prohibition
against marriage, the government has
also taken away the opportunity for the
Court to further explain how conflicts
between competing rights are to be resolved.

As the recently-reported case of
Chris Kempling unfortunately 
demonstrates, the need for such further
explanation is clearly pressing. Mr.
Kempling was the subject of a recent
op-ed piece in the Globe and Mail,
where it was reported that Mr. Kempling,
being a long-time grade 12 teacher in
the B.C. public school system, was 
suspended without pay for a month by
the B.C. College of Teachers for “conduct
unbecoming a member” because he had
written a letter to the editor of his local
newspaper expressing his views that
“homosexuality is immoral”. Apparently,
the B.C. College of Teachers was convinced
that Mr. Kempling’s views “could hurt
gay students, even though there’s no 

evidence they ever have”.10 (Is this not
the same sort of mistake by the same
College of Teachers for which it was
rebuked by the Supreme Court in
Trinity Western?) The Globe editor made
the point quite forcefully, and quite 
correctly, that irrespective of what one
may think of Mr. Kempling’s beliefs, a
society that truly respects diversity and
tolerance, of all individuals and all beliefs,
would also respect his right to express
his beliefs. A seemingly trite lesson that
we are still struggling to learn.
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