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In1994 Canada, along with
then over 120 other member
governments in the newly

formed World Trade Organization
(WTO), agreed to be bound by the
General Agreement on Trade in Services
(GATS). The GATS was designed to set
limits on the ability of governments to
formulate policies on services in every
imaginable area, including education.
Barely seven years old, this broad treaty
is currently being re-negotiated in
Geneva to make it even broader. 

Not surprisingly, a major impetus for
the original GATS came from the U.S.-
based service industry. “CSI [Coalition
of Service Industries] was formed in
1982 to ensure that U.S. trade in
services, once considered outside the
scope of U.S. trade negotiations, would
become a central goal of future trade
liberalization initiatives. It played a
major role in shaping the General
Agreement on Trade in Services
(GATS).”1

In 1998 the Global Services Network
(GSN) was formed. The GSN is a private-
sector led organization consisting of the
major services coalitions from the U.S.,
Europe, Asia, and Canada. The major
purpose of the GSN is to “...take the
lead in the next big round for services
negotiations to begin in 2000.”2 Among
the services that the GSN wants to include
in the GATS are education and health. 

The service industry knew what it
wanted from the next round of GATS
negotiations and wasn’t shy about mak-
ing these objectives public. Mr. Dean
O’Hare, then Chair of the CSI, said
before a U.S. House Trade
Subcommittee on March 4th 1999, “...
[T]he new services trade negotiations
must address ‘pro-competitive regulato-
ry reform’. This means abandoning
outdated forms of regulation, by which
governments limit the number of partic-
ipants in a market, limit the introduc-
tion of new products, restrict market-
based pricing, and discriminate against
foreign firms.”3

The global service industry wants to
include all services in the new round of
GATS negotiations. Indeed, all services
are on the negotiating table in the new
round, including primary and secondary
education. Some WTO parties have
even highlighted education and health
care as being ripe for “liberalization”.4

“Liberalization” in this context refers
to the desire of the GSN, and other

GATS proponents to open up markets
through privatization and through
de-regulation or pro-competitive re-reg-
ulation. Debates over the relative merits
of various forms of privatization and
de-regulation in Canada are not new.
The new wrinkle is that these debates
over K-12 education are now increasingly
shaped by global trade rules that give
priority to international commercial
interests. Unless steps are taken to
counter this trend, over time more
public policy authority for services will
shift to the WTO. 

Domestic policies have also been
changing to allow for increased privati-
zation of public education services.
Sanger and Grieshaber-Otto have noted
the rapid growth of private for-profit
education services in the U.S. in the
past decade. One new form of for-profit
K-12 service providers can be seen in
education management organizations
(EMOs), which now manage public
schools, including charter schools.
Charter schools are allowed to operate
on a for-profit basis or can contract out
part or all of the management services
for schools. Thirty-seven U.S. States
now allow the operation of charter
schools. Another form of privatization
in the U.S. is based on the voucher
system in which students are provided
with a voucher or chit that covers
tuition costs. Parents can then choose
which school will receive their “business”.5
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The growth of for-profit K-12 educa-
tion service deliverers in the U.S. is
worrisome for Canadians because U.S.
service providers are likely to use the
GATS to increase market driven
approaches to the delivery of education
services. Likewise, key for-profit players
in the Canadian services markets can be
expected to support the GATS both
because they hope it will help pry open
the public sector within Canada and
because they believe it will enable them
to gain greater access to the lucrative
U.S. education market. 

Besides the obvious services involved
in classroom teaching, the GATS is
capable of covering curriculum develop-
ment, maintenance, management, plan-
ning, information, financial, computer,
and electronic communication, among
other services. Moreover, education
‘goods’ such as text books involve cur-
riculum design, research, layout &
design, advertising and distribution
services. Increasingly, the line between
services and goods is blurring. For
example, is a book downloaded on the
internet a good or a service?

The GATS, even in its present form,
represents a potential threat to a com-
munity-based and community-con-
trolled education system. The rest of
this article will explain some of the pro-
visions in the GATS that could threaten
our control over our K-12 education
system.

Scope of the GATS
The GATS covers every level of government,
including delegated authorities such as
school boards and school districts, and,
in principle, all services sectors including
education. Government actions, known
as “measures,” include not only legisla-
tion and regulations, but also proce-
dures, requirements, practices, or any
other kind of action by government. 

The GATS does exclude services
“supplied in the exercise of governmental
authority”. In order to qualify for this
exclusion, however, services must not
be commercial in nature nor be in
competition with one or more service
providers. Given the mix of public and
private education services providers
across Canada, it is highly unlikely that
education services will be excluded from
GATS rules based on this exclusion. Neither
of the above criteria is defined, adding
to the existing uncertainty surrounding
the potential implications of GATS rules
of general application. In spite of the
narrowness of this exclusion and the
uncertainty surrounding its meaning, the
Canadian government is clearly relying
heavily on it to protect provincial/territorial
education and other social services measures.

Rules of General
Application
Although Canadian officials have said
that “public” education and other social
services are not on the GATS negotiating

table, the GATS rules of general applica-
tion already apply, with very few excep-
tions, to all services – including primary
and secondary education services. 

“Most Favoured Nation Treatment”
(MFN) requires parties to treat all foreign
services and service providers at least as
well as the best treatment provided to
any like foreign services and service
providers from other WTO nations. For
example, if any private for-profit U.S.
firm is allowed to provide management
services to public primary and secondary
schools, then the same access must be
provided to all like services and providers
from any other WTO member country. 

Transparency obligations require
parties to provide information about
education measures. GATS members
must provide annual updates on revisions
or additions to education measures.
Also, members must respond to specific
information requests in a prompt manner.
These transparency provisions are
designed to enable countries to make
greater demands for increased market
access during negotiations. Meeting
transparency requirements may require
increased expenditure by education
authorities, many of whom are facing
severe and persistent fiscal pressures.

Domestic regulations are a high
priority for the Global Services Network
and, not surprisingly, are a key set of
issues on the GATS negotiating table.
GATS proponents wish to ensure that
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matters such as licensing requirements,
among others, are not “hidden barriers”
to trade. Parties are now developing
guidelines for criteria to ensure that
licensing requirements and technical
standards are the “least trade restrictive
possible” in meeting “legitimate objec-
tives”. To date there are no agreed-to
definitions for either “least trade restric-
tive” or “legitimate objectives”. Should
public policy initiatives in the area of
licensing educators or schools be sub-
ject to trade treaty rules? Will these
requirements augment existing pressure
to open up education markets to private
for-profit service deliverers? 

Domestic regulations require
member countries to have independent
tribunals to judge if the actions of, for
example, school districts violate GATS
rules. Parties must also ensure that any
licensing procedures are not in them-
selves a restriction in the supply of a
service. If this rule is applied (the rules
already exist, but implementation has
yet to occur), will school districts be
allowed to restrict the number of licenses
in their district for either schools or teachers?
In the past the answer to such a question
was determined in each province. If and
when these GATS provisions are imple-
mented in education, independent

tribunals will decide such questions in
the event of disputes, and their decisions
will be based solely on GATS rules. 

Specific Rules
Specific rules are among the most oner-
ous in the GATS. Unlike the general
rules, these obligations apply only
where nations make explicit commit-
ments to cover sectors or sub-sectors.
Nations can determine the level of com-
mitment they are willing to make by
placing limitations on the application of
rules to each service classification,
although other parties can and do apply
significant pressures to open up all
service markets. Two of the most
important specific rules are “national
treatment” and “market access”. 

The national treatment rule, if
applied without limitations, requires
parties to provide foreign education ser-
vices and providers with treatment no
less favourable than the best treatment
provided to like domestic services and
providers. This rule has been interpret-
ed very broadly in the WTO and raises
concerns that foreign private, for-profit
education service providers could be
assured the best treatment given to
domestic non-profit service providers -
both public and private. 

The national treatment rule applies
to government subsidies, which could
include education grants provided by
provincial governments. For example,
the province of B.C. provides funding to
private schools based on a special for-
mula that varies according to the type of
organization involved. If a U.S. EMO
were to operate in B.C., B.C. could have to
provide it with a subsidy or grant equiv-
alent to that provided to what is deemed
to be its equivalent domestic counter-
part. If the public sector provides 100%
of pupil costs then the U.S. EMO could
demand the same percentage grant on
the basis that it provides a “like” service.
However, it must be repeated that to
date Canada has made no such commit-
ments in education services, so these
specific rules do not yet apply in Canada. 

Market access provisions limit the
ability of governments to apply quanti-
tative restrictions to services and
providers. For example, if Canada were

to make an unlimited commitment for
primary and secondary education under
market access rules, then school dis-
tricts would lose their ability to restrict
the numbers of schools, teachers or
other education services or providers. 

Market access provisions ensure that
private for-profit services and providers
are given the same level of access as
either private non-profit or public non-
profit services or providers. For example,
if Canada made an unlimited commit-
ment in this area, school districts could
not stop the establishment of a private
for-profit, non-denominational school
and, as noted above, a provincial
government would likely be required to
provide grants at least equivalent to
those provided in the public system. 

Final Observations
The GATS is a complex agreement subject
to differing interpretations. The resolution
of any differences in interpretation will
not be made in any Canadian legislature
or parliament. WTO dispute resolution
panels will decide how GATS’ rules will
apply to education services. WTO dispute
panel findings are legally binding. That is,
they require that members either ensure
offending measures are made GATS consis-
tent, or face trade sanctions until they do. 

Canada has not yet made any specific
commitments in education and this
provides critical protection for the
Canadian education system. Nevertheless,
Canadian education is exposed under
existing GATS rules, because GATS gen-
eral rules already apply to all sectors,
and the exclusion for services delivered
in the ‘exercise of governmental author-
ity’ is weak and highly qualified. 

While the Canadian government has
stated that “public education systems
are not negotiable nor in jeopardy”,6 it
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has hinted that that it may make com-
mitments covering commercial education.7

Making specific GATS commitments for
“commercial” education services, while
protecting public and not-for-profit services,
is a dubious proposition. 

The U.S. Office of Services Industries
predicts that services exports between
1999 and 2004 will increase by over
42.5%, putting education services
exports at over $14.25 billion.8 Pressure
to cover primary and secondary education
services under GATS rules is certain to grow.

It is important that members of the
public education community increase
their knowledge of the GATS and inten-
sify their efforts to lobby governments
at all levels to ensure that Canada
makes no further commitments cover-
ing either public or commercial educa-
tion services. It is equally important to
push for a full and unqualified carve out
from all GATS rules, including general
rules, for education and other vital
social services. 
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