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There’s nothing quite like a lawsuit to instill a sense of
accountability. That is the knee- jerk reaction of the
lawyer — and increasingly of society — when confronted

with the desire to hold someone or some entity accountable for
their actions. Sometimes it works. The business person abides
by the terms of a commercial contract in part because she
knows that if she does not, the other party will resort to litiga-
tion. I suppose there may even be some journalists whose exu-
berance is restrained by the prospect of a defamation action. In
these situations and others, the legal system functions as a gen-
tle reminder to those whose personal ethics may be wanting.

However, in other areas the ability of the courts to act is
much more circumscribed. This includes attempts to hold the
various constituents of the education system responsible for
providing quality education to all students. In assessing various
measures designed to foster professional accountability for edu-

cational decisions, we need to recognize
significant limitations on what we may
reasonably expect the law to accomplish. 

First, consider the nature of cases that
typically come before the courts. The
legal system is best suited to resolve
adjudicative disputes. As the modernized
cousin of its “trial by combat” ancestor,
the courts are well able to adjudicate dis-
putes between two or more litigants, each
asserting conflicting rights. They under-
take the same function in their familiar
role as arbiters between the rights of the
citizen and the power of the state in con-
stitutional democracies. 

Thus, standard fare for the courts are cases involving negli-
gence claims against school boards for accidents sustained
during school activities, such as Myers v. Peel Board of Education1,
where the Supreme Court of Canada held educators accountable
to the reasonably prudent parent standard. The legal system is
also regularly called upon to decide whether public employees
should be accountable for unconstitutional intrusions upon the
rights of private citizens, as was the Supreme Court in R. v. M.
(M.R.)2, where it held that a vice-principal’s search of a sec-
ondary school pupil did not violate the student’s Charter right to
be free of unreasonable search and seizure. Our legal system is
quite competent to address such adjudicative issues.

On the other hand, where the central issue involves the mer-
its of a particular educational program or what measures can best

achieve that program’s ends, the courts are much more likely to
find themselves institutionally incompetent. Indeed, the subtext
to many areas of educational law jurisprudence is a discernible
attitude of deference to the decisions of educators. This deference
explains most of the special education cases, in which the courts
have generally refused to impose their own opinion of appropri-
ate education for special need students. The same judicial reluc-
tance would undoubtedly be encountered were the courts asked
to pass judgment on, say, the number of compulsory credits or
the number of years required to complete secondary school.
Courts lack the functional expertise to decide such questions. 

If the legal system is best equipped to resolve adjudicative
disputes, its limitations are most pronounced where it is asked
to assess the adequacy of funding levels. Funding disputes
entail polycentric issues in which disparate programs and
interests compete for the same — inevitably scarce —
resources. Most judges view such disputes as occupying the
opposite end of the spectrum from their familiar territory of
rights adjudication. Here, our self-conscious courts quite legit-
imately perceive that resolution of the problem requires a leg-
islative rather than judicial solution.

Thus, to the extent that funding concerns are tied to account-
ability issues, we should not expect the legal system to assume a
leading role in defining and enforcing standards of professional
accountability in education. The courts are simply ill-equipped to
determine whether education dollars are being spent effectively
or appropriately, absent some allegation that, for example, an
expenditure was made for some discriminatory or unlawful pur-
pose. In many instances, it will be far from clear who should
even be held to account for an alleged failure to provide quality
education: the government as ultimate source of program fund-
ing, or the school system as the immediate service-provider? The
courts are unlikely to find any new-found confidence or compe-
tence in their own ability to determine which programs should
be offered and what funding levels are appropriate.

Of course, it is one thing to say that the primary responsibility
for establishing and enforcing effective accountability standards
must be shouldered by the education system itself; it is quite
another to suggest that educators may regard themselves as
fully insulated from judicial scrutiny in those endeavours.
Clearly, they cannot, lest they give the courts reason to pause
and reconsider their traditional reluctance to intervene. 

1 Myers v. Peel County Board of Education, [1981]2S.C.R.21

2 R.v.M. (M.R.), [1989] 3 S.C.R.393
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